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LORD JUSTICE THOMAS:  May I say, first of all, welcome to everyone who is here.  It is my pleasure to welcome you all here tonight to this court room where we are going to have a debate about whether English law supports or hinders the London Insurance Market.  I intend to say no more about the importance of that subject than is obvious.  It is a matter of great interest to us all to have a broad, no holds barred discussion about that various factors that influence the way in which English law operates in relation to the market.  That is why we are particularly delighted to have this very distinguished group of speakers.   Neither Reg Brown nor I intend to introduce the speakers, save by one line.  You have all their CVs and we do not want to take up their valuable time in introducing them.  So without saying any more, I am going to ask John Powell to commence this evening's proceeding.  We could not have had anyone more expert in the subject of financial services and the related markets to talk to us and to begin this evening's debate.

MR JOHN POWELL QC:  Well, thank goodness, John, I do not have to take the oath.  Mr Chairman, I have been asked to address this topic from the viewpoint of regulation.  I do so with trepidation.  A specialist association is a preservation society.  The specialism is unique and perfect, with balances and subtleties which only the initiated can comprehend and explain.  

Regulation seems an interloper, populated by intrusive ogres and is pantheon of dark practitioners -- not only the Financial Services Authority, but also an army of ombudsmen.  You have the Dracular of them all present: the Chief Ombudsman, Walter Merricks.

I start with two observations on the title to this debate.  First, as to English law, regulatory law is now an intrinsic element of English law.  Most is home grown, but much reflects European requirements.  Relevant directives include third generation life and non-life directives, the insurance mediation directive, a re-insurance directive, the distance market directive -- and I will not go on.

Secondly, as to the London Insurance Market, this is not one but many markets relating to many types of insurers, customers, insurers and other practitioners.  The regulatory response has been graduated and calibrated.  It impacts substantially in relation to retail customers or consumers and products, but likely in relation to a range of others with a number of ranges in between.

Why regulation?  A quick answer is summated in the four regulatory objectives applicable to the FSA in the discharge of its general functions (see section 2 of the Financial Service and Markets Act ("FISMA")): Market confidence, public awareness, the protection of consumers and the reduction of financial crime.

The FSA always denies a hierarchy, but I note that the first objective is market confidence, and I think that is right.  The sheer volume of regulatory material may seem daunting.  FISMA is a bit of a rag-bag statute -- a bin bag -- lumping together insurance with a riffraff of investment, banking, mortgage lending, etc -- and there is more to come.  Then we have statutory instruments, including the critical Regulated Activities Order and the Financial Promotion Order.  The FSA handbook of rules and guide runs to thousands of pages, with more source books than the Old Testament -- 49 as opposed to 39 at the last count.  Only some are relevant to insurers.  It is a paradise if you are keen on definitional oddities.  Then come discussion papers, policy documents and consultation papers.  If that were not enough, you have regular pep talks from Callum McCarthy and John Tiner.  Usefully, there are eleven principles to guide you.  There used to be ten (the Ten Commandments, a they were perceived).  They added another one so as to avoid comparison with the original ten.  Suffice it to say that, compared to the original ten, their inspiration is not divine.  "Love thy God" becomes in principle eleven what perhaps is the most uncomfortable principle of all: "A firm must deal with its regulators in an open and co-operative way and must disclose to the FSA appropriately anything relating to the firm of which the FSA would reasonably expect notice".  Big Brother, you may think; but a better analogy is from the musical "Chicago": "If you are good to mama, mama will be good to you" -- unless you are the NatWest Three.

But I have come not to bury regulation, but to praise it -- not because otherwise I might otherwise be out of a job, but because in our world regulation and regulated-made law are as important as our courts and judge-made law, especially in the financial services sector.  It is as much English law as case law.  It is essential to the health of the London Insurance Market.

I make just a few points.  First, think of our system of regulation and law in the Financial Services sector just two decades ago.  Would it today meet the John Reid test: fit for purpose?  To pose the question is to answer it.  The effects of globalisation, in particular securitisation, trading in debts, derivative, free flow of capital, burgeoning mutua funds means that the effect of systemic failure, however low risk would be potentially catastrophic and indeed doubtless sudden.  Regulatory systems must be sophisticated and in place to meet the risk.  The LTCM hedge fund collapse in '97 was a close shave.

Secondly, regulation is not prevention.  The aspiration can only be the best means of deterrence consistent with resources.  Monitoring, intervention and disciplinary powers, prudential and conduct of business requirements, compensation schemes, guidance and consultation are all aspects of the regulatory role.  They expand the armoury of deterrence much wider than that provided by the courts.  

Thirdly, while case law is bespoke law, regulatory law is off-the-peg law.  The fit will not always be right for all cases.  There will always be difficult penumbral or derivative problems as to the scope and application of the regulatory regime.  Case law has been fashioned to the particular.  Regulation is fashioned to the general or categories of the general.  So it must always be, otherwise regulation will be as bulky as law reports.  But what are law reports, other than retrospective rule books by way of illustrations fine-tuned to specifics?

Fourthly, as to regulation of insurers, many may balk at what may seem regulatory overload.  But to understand the scope of regulation is to appreciate its necessity.  A large chunk pertains to prudential requirements and EU requirement linked to the creation of a single market in services.  True, in relation to intermediaries, insurance intermediaries and selling practices, we have imposed requirements over and above those required by the IMD, and rightly so.  Even so, whole realms of what may be regarded as English insurance law remains relatively untouched by regulation, especially insurance contract law and large risks.  The bringing of Lloyd's within the fiscal regulatory regime was inevitable and welcome.  Nevertheless, it remains substantially self-regulated.

Fifthly, let me touch on a pet theme of mine as applicable in the regulatory field as in the professional liability field.  It is that regulators as well as courts -- and certainly ombudsmen -- need to reflect and project a greater awareness of risk retained as well as risk transferred.  Regulation and case law seem, especially in relation to the retail sector and retail claimants, to give inadequate emphasis to risk retained.  The cost of excessive deference to presumed naivety falls on the community at large in multifarious ways, including large insurance premiums and, less transparently, higher  regulatory costs.  I venture to suggest that the FSA's approach, at least initially, to the split saga seems to have given insufficient regard to risk retained.  On the other hand, I welcome it initially to encourage contract certainty in subscription contracts.  As to the courts, it is unfortunate that the case of Needler was not taken on appeal so as to have a more nuanced judicial response to the assessment of windfall benefits (in that case demutualisation benefits) in the assessment of damages.

Sixthly, a word as to determination of complaints by the Financial Ombudsman Service.  FISMA provides for determination of complaints by an ombudsman by reference to what in his opinion is fair and reasonable in all the circumstances of the case.  Likewise, an ombudsman may make an award of such amount as he considers fair compensation for the relevant loss and damage.  So, both in relation to liability and quantum, the statute provides for a subjective criterion challengeable only if perverse or irrational, and then by way of judicial review.  So an award may be made which is inconsistent with usual principles of English law, as illustrated in the case of IFG Financial Services v FOS last year.  In my view this is retrograde.  It undermines the desirable quality of certainty in the law.  There is also an indirect cost which falls not only on practitioners, but also indirectly on the public at large by way of increased insurance premiums.  But the change in the criterion requires statutory amendment.

Nevertheless, Mr Chairman, my overall and overwhelming impression is that English law, so far as it consists of regulatory requirements, has been benign and has supported and continues to support the London Insurance Market.  Of course the FSA needs to be acute to the dangers mission creep and regulatory overload.  Prescription intrinsically lends towards the perfect, with insufficient regard for the practicalities of attainment.  The targets of enforcement must be vices and not occasional frailties.  Of course, Mr Chairman, we may look nervously to the challenge posed by other markets perhaps with lower regulatory standards.  We may fear regulatory arbitrage.  Perhaps we should fear the new financial centres popping up in the Gulf States -- those new nevanas(?) of retired regulators and English appellate judges.  Will it be Dubai or Qatar for you, John?  Still, I am convinced the London insurance market will survive and prosper.

Thank you.

LORD JUSTICE THOMAS:  Thank you very much.

MR REG BROWN:  Thank you, John.  We are now going to hear from a regulator.  With grateful thanks to Robert Purves for many things, from my point of view the best of which is that he has the shortest CV of the lot.

MR ROBERT PURVES:  Well, thank you very much for that introduction.  Two observations before I start.  As I was reflecting on whether I was happier to be called an ogre than Dracular -- I did notice that Reg looks very comfortable in that seat.

Ladies and gentlemen, I start from the proposition that regulation is to some degree a fact of modern society.  In his covering letter enclosing his report to the Chancellor in March last year, Philip Hampton said this.  He said: "As a society we have increased expectations that regulations can and will protect consumers, businesses, workers and the environment, coupled with an increasing need to keep our businesses efficient and flexible to face new competitive challenges.  Our regulatory system has a pivotal role in resolving the regular conflict between protection and prosperity."

As John noted, regulation in the physical form of subordinate legislation produced, for example, by the exercise of the FSA's powers to make rules is an important constituent of English law and it seems to me that there are three ways in which that regulation would either support or hinder the London Insurance Market.  The first is by the content or substance of that regulation.  The second is by its intelligibility and predictability.  The third is by the mode of its application by the regulator.  I think all of those are important.

In my view, on the first issue, that of substance, the FSA in the insurance field at least has a good record.  The following examples illustrate that when the FSA does have discretion to make rules -- and, as John noted, that discretion is often curtailed in the insurance field by, for example, the requirements of Europe -- but when the FSA does have a discretion, it has by and large exercised that discretion to make rules that get, in my view, a good balance between consumer protection and innovation by companies.

What are the things I am thinking of?  Well, I am thinking of, for example, the realistic solvency regime for life insurers; the individual capital adequacy assessment regime, which allows a firm to align its regulatory capital by reference to the economic capital that it needs to run its business; and, importantly and recently, the implementation of the reinsurance directive in a way which exercised the Member State discretion to allow insurance companies the access to capital provided by insurance special purpose vehicles.  None of these are things that were required to be done by Europe.  They are choices by the regulator, make in conjunction and consultation with the market.

On the second issue, that of the intelligibility and predictability of the rules, the FSA handbook is, in my view, of reasonably high quality.  We recognise that it is lengthy.  In fact, as John pointed out, some 5,000 pages at present.  In places it is more complex than it needs to be.  We have, therefore, as an organisation set ourselves demanding targets for the reduction of the complexity and the length of the handbook as part of our own better regulation action plan.

On the third issue, the mode of application of the regulation, there are I think some good news story.  Again, as John noted, in the insurance field perhaps the most prominent is the FSA's approach to the issue of contract certainty.  Having identified that there is a market failure in this arena, the FSA challenged the industry to come up with a solution and, given that the industry appears at the moment to be making good progress, the FSA has decided not to exercise its legislative or other powers at present.  We hold that in reserve.  We have a strong preference for market-based, market-led solutions.

But on the issue of mode of application there is a bigger change afoot also, and it is in the arena of this bigger change that I want to put a challenge to you all.  The bigger change is the FSA's move towards what it calls "principle-based regulation".  Our better regulation agenda has two specific outcomes in view.  First, over the next few years we want to change the emphasis that we place upon principles and on the relevant traction of principles as compared with detailed rules.  We went to move away where possible from detailed prescription towards regulation on the basis of principle.  Our aim is that, as experienced and practised, regulation will be much more clearly based on principle than it is now.  Principle-based regulation is not, therefore, a code for deregulation.  It is not a polite euphemism for deregulation.  We will look for opportunities systematically and opportunistically to reduce the size of the handbook and to reduce the complexity of the handbook, but what we are really looking for are opportunities to rely overtly and clearly on principle where we can do so, in preference to reliance on prescriptive rules.

So to go back to the point made by Philip Hampton on the balance between prosperity and protection, in the financial services' field principle-based regulation is a strategy aimed at engaging the regulative firms directly in the search for the right balance between freedom for firms to do business and to innovate and the appropriate degree of protection for consumers.

Now, principle-based regulation raises a number of challenges for regulatory firms and their advisers, many of whom will be in this room.  First, firms need to recognise that regulation is changing and to work constructively with us to develop that change.  Secondly, firms need to make use of the increased freedom that principle-based regulation will bring, whilst still delivering proper standards of conduct.  Firms need to focus on real outcomes and not just on going through the motions, and firms need to engage senior management on regulatory issues, not just to engage compliance specialists.  

Principle-based regulation, however, carries risk for both the regulator and firms.  The risk for firms is that at the point of decision the law -- in this case the precise content of a principle -- turns out to be different from what was expected or to apply in an unexpected way to a firm's past or present business, with detrimental consequences for the firm.  There is, therefore, an important role, in my view, for the advisers in the London insurance market as key players in making principle-based regulation work.

In my experience -- and we have had some experience of principle-based regulation because some of you will know that many life insurance deal regularly with Principle 6, the requirement for firms to treat their customers fairly in debating with the FSA what actions they can take to change policyholder benefits.  In my experience, firms that do best in the principle-based regulation arena are firms that are robust and justifiably confident in the quality of their information and analysis and who, when they are exposed to legal risk, understand their own appetite for that risk.  They are also firms which do not fall prey to something else John mentioned, which is regulatory creep.  Contrary to popular belief, regulatory creep is not someone in an open plan office in Canary Wharf, it is a pattern of behaviour.  In my experience it is often a pattern of behaviour that firms impose upon themselves as it is a pattern of behaviour that is imposed upon them by the regulator.  Regulatory creep is the tendency to interpret regulation overzealously.  For example, in the FSA context if you interpret guidance or observations about best practice as imposing binding obligations in the same way as rules.  In short, it is the tendency to treat "should do" as "must do".  

In summary, in my view there is good evidence to suggest that FSA regulation does support the London Insurance Market, both in terms of its substantive content, its intelligibility and predictability and in its mode of application.  There is clearly room for improvement by the FSA and our vision for principle-based regulation, backed up by a handbook that is (to quote Einstein) "as complicated as it needs to be but no more so" represents, in my view, an important programme for the future.  My primary message, I guess, and my challenge to you is that in a principle-based regime the content of a regulation, and therefore the range of flexibility and freedom of movement that English law permits, and therefore the degree to which English does or does not support the London Insurance Market, should be the product of a robust, open and effective dialogue between confident regulator and confident well-advised firms.  I look forward to having that dialogue with you.

LORD JUSTICE THOMAS:  Thank you very much indeed.  We will go straight on to Ian Hunter, who is going to speak to us from his experience and standpoint of a person whose practice spans continents and who also (apart from being a practising lawyer) engages in reinsurance and mediation.

MR IAN HUNTER QC:  Mr Chairman, ladies and gentlemen, thank you very much.  I was asked by John Lockey to keep my comments short because this was going to be a debate, and I propose to do precisely that.  As you see, without permission of the Chairman (although I see he has done the same), I have done what I invariably do in arbitrations in London, which is to say: Gentlemen, jackets off if you would like to do so, and I will lead by example.  The ladies can take off whatever they feel is appropriate.

I am going to answer the question directly, interpreting it as we always do in tribunals: Does the English arbitration system support or hinder the London Market?  I hope the answer is that it very much does support the market in general.  To have a healthy insurance market, you need a speedy, reliable and efficient dispute resolution method, and I hope that is what we produce in London.  We certainly try to.  Of course many of our cases will have the London Market on one side and a foreign market on the other.  We will support whatever we believe to be correct, be it the London market or be it the foreign.  That must be the case inevitably because it is only on that basis that our arbitration will be regarded as entirely impartial, which it is.

Let us go back to basics for a minute.  Insurance law is essentially the law of contract.  The law of contract involves the tribunal in elucidating as best it can the common intentions of the parties reasonably understood as expressed in the contract -- very basic stuff.  Some of the practice in the insurance market, as well as the jargon adopted, is rather specialised and so the parties tend to go for specialised tribunals, be it courts with Commercial Judges, who were practitioners practising in this area before they were elevated, and practitioners like me in arbitration of the same background in order to try to work out as best they can what those common expectations were and then to give effect to them.  

I have been involved in insurance arbitrations in many parts of the world -- Australia, England and in the States.  I am doing a lot in the states.  I think it is difficult to improve on the type of tribunal we regularly use in London, with a commercial lawyer in the middle and two market wing men.  With the sort of market arbitrators that one regularly sits in the middle of -- people such as (I see none of them here tonight, so I will mention them) Brian Kellett and Richard Ewell(?), Dick Outhwaite, Tony Berry, and there are others -- I cannot remember an occasion when I have taken a different view on a market issue.  Of course I have a vote, just as they have, and will exercise it.  I tend, even with panels of that calibre, to keep quiet until I have heard what the market men think.  Market men of that calibre are not in any way intimidated by having a senior lawyer in the middle.  I want to know what they think.  If they jointly take a market view on a particular point, unless I think it is thoroughly unsound as a matter of law, in which case I would with diffidence but insist on saying so.  If it fits in with what I think is the position, then there is no problem, we will deal with it.

Recently I was persuaded by one of the wing men I have just referred to on a very complicated question of insolvency in the insurance area.  We all agreed that the particular authority we were being urged to follow produced a thoroughly unacceptable and unreasonable result.  I was struggling to see a way around it and I was urged by one of the wing men to have another look at it.  I did have another look at it and we did produce a way of distinguishing that particular authority, which did produce a sensible legal answer, and I am glad to see that permission to appeal was refused.

What I have been trying to do -- but why I think the debate in this area matters greatly -- I can talk about what the tribunals that I chair do, but I really do not have a clue about what happens in other tribunals where I am not involved.  I have heard on occasion Simon Twigdon of Addleshaws, whom I respect greatly, talking about London Market arbitration, not in the most praiseworthy of terms, and I have said on occasion, when he and I have debated it in very good humour, that I want to get feed-back.  I want to know what other tribunals are doing, and as an arbitrator one very rarely does.  It is just like being a criminal judge.  You never see other people's summings-up, unless you are sitting in the Court of Appeal.  When you sit in the Court of Appeal you can say, "That was a superb summing-up.  That is better than I have ever done it.  I will learn next time I am out on circuit."  Sometimes you see a dreadful one and you say, "Thank God, now I see how not to do it".  You do not get that as an arbitrator and I regret that.  We have enormous responsibilities as arbitrators because it is very difficult to appeal.  So in a sense it is one-stop shopping, and that puts a great burden on arbitrators to get it right as best they can -- they do not always get it right, but they do their damnedest -- get it right in terms of what the market would expect and attempt to make sure that any award they give is sounded in good legal reasoning and is sound in that sense.

It is also I think important to remember that arbitration, like litigation, is a cathartic process to some extent.  People want their day in court, and they are entitled to it.  What they are not entitled to is ten days in court arguing bad points when two days would do.  But they are entitled to their day in court and it is important that they get it.  If they lose and they go away saying, "We don't think we should have lost that case, but we can't complain about the process during which we lost", then that process has been a good process.

So what we try and do -- what I try and do -- is to fashion procedures as the 1996 Act urges us to do, which are specifically tailored to the particular case that we have got.  Sometimes we are dealing with debt collecting, and sometimes we are dealing with debt collecting where the respondent reinsurers, say, are in run-off and those that are taking defences on their part are not experienced insurance people, taking points which are chestnuts, which would not normally be taken by those in the market who are looking for fresh business.  Somehow -- we try and do it -- we fashion a procedure that does not allow the thing to come to a grinding halt with one after another of bad points (or potentially bad points that very often turn out to be bad points), and yet we want to give them their day in court to make sure that they have no ground to complain that they were dealt not with fairly.  It all depends on the case.  Sometimes it needs a light touch -- sometimes from the arbitrator.  Sometimes it needs no touch at all; it runs itself with good firms who get on well.  Other times the tribunal has been copied in to five letters a day from each side and being invited to intervene.  Generally when that is going on, I will let it run for a couple of days to see if a sensible solution is worked out between the parties, but once it is clear that it is not going to happen that way, then I will either respond to an invitation to intervene from one of the parties or (very rarely, but sometimes) intervene of my own motion to makes sure that time, energy and money is not wasted.

On unimportant procedural points where a hearing is asked for -- and we get that from time to time -- we will fit a 4.45 hearing in within two or three days and if people come to me and say "Our leading counsel is not available to deal with a point on discovery", unless it is a very important point on discovery, the junior will do very nicely. 

So I think it is important to devise procedures which are tight and efficient and user friendly.  It is important I think to bear in mind that counsel and solicitors have wives and families and pushing them too far too fast can be counterproductive as well as not leading to domestic bliss.  We are not complacent -- why I was so anxious to respond positively to John Lockey's request to speak -- we are not complacent; we are anxious to get feed back.  We do not get as much feed back as we would like, and I do not believe that is because we are doing a perfect job.  Nobody does.  But we are anxious to get feed back.  I am going to stop so that we might initiate at some stage during this evening a debate.  Thank you, Chairman.

LORD JUSTICE THOMAS:  Thank you very much indeed.

MR REG BROWN:  Thank you, Ian -- a very interesting list of wing men.  I might be interested to join you on one occasion.  We are now going to hear from Warren Cabral, who is the Managing Partner of Appleby Spurling Hunter, London.  He is hopefully going to take us through some of the advantages of Bermuda, with a light touch of regulation and arbitration, etc.  Warren?

MR WARREN CABRAL:  A couple of years ago I was interviewed by Insurance Day shortly after I moved to London and they asked me why was it that so many sponsors from the United Kingdom were setting up shop in Bermuda.  I gave a short and anodyne response which was: "You can do it quickly there and it is relatively easy" -- nothing really more than that.  The next morning there was a short but rather alarming piece in the Insurance Day which had me excoriating the London Market.  So with that bit of learning behind me as to what to say to journalists, I feel somewhat as if I have entered the lions' den by coming here to London and speaking to London insurance practitioners about Bermuda.  But, nevertheless, I have tried to give you a little summary of what it is that Bermuda has been doing that perhaps might account for some of the movements of cattle that we have seen to Bermuda.  I cannot cover the entirety of the waterfront, but I did want to focus on our historical origins and attitudes towards the insurance industry and the way in which that explains where we have got to today.  

Historically Bermuda had no insurance regulation because our commercial industry has really only been going for less than a hundred years in any form, and the insurance industry really only since the 1950s.  In 1978, in response to industry pressure rather than political or legislative pressure, the industry came to the Government of Bermuda and said, "We want the halo effect of having some sort of regulation to assure our clients that we are doing the right thing by them".  At that time, as I have said, Bermuda was wholly a captive jurisdiction.  so the legislation which resulted, the 1978 Insurance Act, was relatively straightforward.  It really was devised in contemplation of the captive industry with a focus on ownership and the focus on the capitalization -- rather low capitalization -- of the companies concerned, together with an annual filing with audited financial statements.  Beyond that it was relatively straightforward.

The two innovations which are the key to our industry and reflect an attitude -- and it is a very important attitude since the subject matter of this particular debate is whether English law supports or hinders the insurance industry.  One needs to look at the attitudes which drive legislation, and in particular regulation.  It is that underlying attitude in Bermuda which has made the difference to us.  The attitude was the application process and the post-formation reporting process. The application process was made up of two elements: a regulatory element in terms of a regulator or the Registrar of Companies (as then was), together with a committee comprised of industry specialists who could then give an informed opinion as to the soundness of a proposal.  

Post-partem as it were, the process of one of a whistle-blower function in the person of a principal representative.  That person was a statutory officer attached to an insurance company, typically either a lawyer or a law firm, an accounts management company or the insurance management company.  Marsh, for example, has a captive management company and it will be appointed as the principal representative.  The role of the representative is to report certain reportable events typically in pending insolvency.

So those two things -- an application process which involved peer review, and a post-formation policy which involved an insider responsibility protected by statute to give advance warning to the regulator have been bulwarks of our industry and our regulation.  Those two things were the brain-child of the industry itself, and with the benefit of that we were able to develop what we call a partnership between the regulator and the industry and it is that attitude of partnership which probably is anathema to larger jurisdictions where there is very much a hands off between the regulator and the regulated -- certainly I think John Prescott is discovering that.  

We ourselves do not have that same feeling.  We are far too small a jurisdiction.  We need the brain power of the professionals who are in Bermuda.  The Registrar of Companies is now perhaps ten or fifteen people.  In fact the Regulation of Insurance Companies has been handed over to an independent agency called the Bermuda Monitoring Authority which has a second role which is equally important, and I will be coming to that in a minute.  But the fundamental reason why Bermuda has been attractive -- not so much to London, although it has been, but largely to Americans, is the attitude between the governors and the government.

The fundamental concept is self-regulation.  I have mentioned the principal representative in its whistle-blower role.  That system came under strain in the mid-1980s and certainly around the beginning of the 1990s with two things.  The first was a large number of insolvencies of what ostensibly have been captives, but which had begun to write third party business.  The United States internal revenue service said, "You will be forced to treat all of your revenue if you are a captive as being the revenue of your parent unless you have an admixture of properly third-party business.  That meant that some naive (shall we call them) underwriters thought, "Right, well, I will just slap some third party business on".  It was not underwritten terribly carefully and the consequence was disastrous for a number of companies. 

So that experience, together with a massive influx of capital in consequence of Piper Alfa, difficulties with Lloyd's, hurricanes in the United States -- Hurricane Andrew -- those events prompted a large influx of capital into Bermuda.  So with the pressure of insolvencies and the pressure of new capital, the industry again reacted and it is part of that iterative process that we have of industry feeding to government and government feeding back into industry that we saw some amendments made to the Insurance Act which produced what is called our classification system, so that regulation is graduated according to the class into which an insurance company falls, and that class is determined by the type of policyholder that you have.  Wholly-owned captive, for example, is the lowest class.  It needs the least protection because its parent will largely be in control of what that captive insurance company does.  A group captive, an association captive (Class 2) is slightly more loosely owned, but, equally, all of its policy holders are also its shareholders.  

Class 3 -- true third party business -- that is where regulation begins to bite.  That is where the capitalization requirements increase and the supervision requirements increase.

Class 4 is an odd creature which probably does not exist anywhere, but in some respects -- and I suppose I should not put it this way -- it was a publicity stunt.  Class 4 was driven by S&P, Moodys, Fitch, the rating agencies, who, when a lot of the very high cap catastrophe insurers were formed wanted to have some way of indicating that this was a super-duper, highly capitalized, very reliable new insurer so that they were better able to sell stock in market.  There is only a marginal difference between class 3 and class 4, but there is certainly the halo effect -- the kudos.  What happens in that Class 4 designation, you have to demonstrate at least $100 million of capital and other signs of wealth.

That classification system nevertheless sits along with the approval process and the reason why these high cap companies were able to form, and the reason why a similar wave came in response of each of the successive hurricane disasters and other disasters that we have seen -- and most recently post-September 11 -- is the application process.  This really where -- and again I express no opinion on the London Market; Insurance Day taught me that -- the application process is where it is at in terms of attracting capital, attracting insurers to set up shop. 

The process continues to be one of peer review.  It is fast and it is efficient.  So, for example, post-September 11th, the great merchant banks responded to an immediate almost closing down of capacity by raising capital within eleven or twelve days -- two weeks -- they were able to form new entities, endurance, specialty and so forth.

So it is that process where you have your peers vetting your application.  You have got a supportive partnership with government -- regulation nevertheless, but a supportive regulatory environment that you are able to get the application through.  Now, I pitch it that way, but in point of fact, not so much the level of the regulation but the sneakiness of our Bermuda market has increased.  So we really now in Bermuda look more or less just at the most blue chip of blue chip.  Certainly ordinary captives still get through, but some of the transactions which you are reading about -- the multi-million ones -- are really because of the sponsors and that is very much part of the programme now.

So, yes, it is still fast, but the application format is becoming increasingly detailed.  The business plan needs to be much more fully worked out and the sponsor really needs to be absolutely blue chip.

So, without prolonging a limited time, I just wanted to emphasise that the post-formation regulatory regime, which I guess would equate to your Insurance Companies Act here, continues pretty much in the form it has been throughout our history since 1978, with specific capitalization requirements, and the main weight of regulatory responsibility falling on the professional advisers and service providers to the insurers -- a sort of delegated authority.  The State -- the Government of Bermuda -- delegates to the auditors, the actuaries, the lawyers, the managers, the insurance managers and this creature called the principal rep, a duty and it is ratcheted as against the type of policy holder to report and maintain the sovereignty and reputation of the insurer.

So that, in a nutshell, is our regime.  I believe that is what accounts for the attractiveness of Bermuda to those who have set up shop there.  We do not compete; as I say, we compliment.  Thank you very much.

LORD JUSTICE THOMAS:  Thank you very much indeed.  Now we come back to these shores with Stephen Moriarty, who is again a Queen's Counsel with enormous experience of commercial litigation of all kinds.

MR STEPHEN MORIARTY QC:  My topic this evening is English court procedure.  Does English court procedure support or hinder the London Insurance Market?  

I want to start by simply making an obvious point.  There are plenty of ways of resolving disputes without reference to law at all.  My personal favourite is an arbitration procedure common in County Down in the nineteenth century, described by Lord Bingham in a lecture he gave in 1989.  It was a very effective procedure.  The parties agreed upon an impartial chairman to act as umpire and his role was to sit at the end of a very long table down the middle of which grains of oats were placed in a line.  At one end of the line of oats two grains of corn were placed, one on the left and one on the right.  The role of the impartial chairman was to take a hen turkey, place it at one end of the table, watch it peck its way up the table and then at the end of the day it will deliver its award by turning left or right.  That apparently was a very successful procedure in County Down in the nineteenth century and, as Lord Bingham observed, it may seem rather odd to us, but, if you think about it, it has got many merits to commend it: it is fair, it is inexpensive -- particularly if you use the hen turkey more than once -- and it is expeditious.

Now, there are obviously other methods that do not involve law, by reference to which you can determine disputes and insurance disputes.  At one end of the spectrum, tossing a coin, to, at the other end of the spectrum, mediation -- at least in its pure form  -- where legalities are even now said to be utterly unhelpful in resolving the dispute.  So we do not need law at all to resolve disputes, but if one does want to decide a dispute by reference to law -- and the theme this evening is: Does English Law Support or Hinder the London Insurance Market? -- it seems to me that one would ideally want at least two characteristics of a procedural system in order for English law to have that effect in assisting the resolution disputes.  First, insofar as the dispute consists in or includes a dispute of one or more facts, one would obviously want the process to be able reliably to get a the truth of the matter; and secondly, insofar as the dispute consists in a dispute about the applicable legal rules, one would want the law to be applied properly and in a reliable and relatively predictable way.  

Now, judged by those two criteria, I have to say (at the risk of sounding unspeakably complacent), I do believe that the insurance market in London is genuinely assisted by what court procedure offers it here.  At the risk of sounding complacent, particularly in the afterglow of the Governor of the Bank of England's blast at the adversarial system, to which I will turn briefly at the end, I suggest that the English process used in the resolution of insurance disputes satisfies those criteria for the following reasons.  

Taking the second application first, reliable application of the law to the facts -- and I am doing this one first because I think it will be relatively uncontroversial -- it does seem to me that the London Market is hugely benefited by a dedicated court staffed by a cadre of Commercial Judges that Ian Hunter referred to a minute ago, of the highest intellectual calibre and whose professional backgrounds greatly make them hugely experienced in commercial matters.  So I think that as far as the law application process is concerned, there can be little doubt that the Commercial Court benefits the London Insurance Market in dealing with disputes that come before it.

The more difficult characteristic, which I acknowledge can create more controversy, is the fact-finding function.  We have an unashamedly adversarial system in the English legal system and that seems to me, however it is criticised, to have two fundamentally important benefits.  First, the disclosure of documents does have the effect that relevant facts cannot remain suppressed.  That is obviously very important if you do want a decision that fundamentally gets at the truth.  Secondly, cross-examination again is very important in permitting each party's case to be tested, sometimes to destruction.  Both of those techniques are of enormous importance, it seems to me, in insurance disputes in particular where it is not all uncommon to get disputes of bad faith, misrepresentation, non-disclosure and that sort of thing.

Now, there will not be a person in the room who does not know that those benefits come at a price.  Disclosure is an expensive exercise.  Cross-examination can be a time-consuming process, especially given our English rule which requires one party's case to be put properly to the relevant witness on the other side though, not incidentally an inherent concomitant of cross-examination.  In the United States, for example, although they are wedded to cross-examination, there is no necessary professional obligation to put your case on all points to the witness.

Now, it is because of those perceived problems of being a Rolls Royce service that gave you a great system but unduly expensive, that of course we had the Wolf reforms implemented in 1999 to try to take a number of steps to reduce the down-side.  There are too many to mention this evening, but there are two that are relevant to my theme which are obvious: first of all, an attempt to reduce the burden of disclosure by having a notion that standard disclosure that did away with the search for all potentially relevant documents, leading to a trail of inquiry; and secondly, an attempt to give judges more case management powers, including the imposition of trial timetables which could cut back on the length of cross-examination.

I have to say that, speaking for myself, I do not think these, or indeed any, changes have had a huge impact in reducing the cost of commercial disputes.  Partly, that is because to its credit the Commercial Court was ahead of its time.  There was active cases management in the Commercial Court before it became an article of faith in the Civil Procedure Rules, and partly because it is simply that if you are committed to taking a particular course, it is inherently going to impose a cost, however much you try and control it.  Disclosure is an obvious example.  As those who are legal practitioners will know, in spite of the CPR's best efforts to reduce the scope of disclosure by doing away with traded inquiry documents, in the very first edition of the Commercial Court Guide after the CPR came into effect a Special Disclosure Order was especially sanctioned which allowed you to seek disclosure of trade inquiry documents, and the sort of circumstances where it was regarded as appropriate were in cases of non-disclosure, misrepresentation, fraud, bad faith.  The reasons for that are obvious.  If you have those sorts of issues that are involved in a case, you want to get at the documents that substantiate or disprove the allegations.  

Now, as it happens, since then the Special Disclosure Order has been removed from the Commercial Court.  We will not find it there any more.  But that is not because things have changed and it is no longer regarded as appropriate.  It is because the CPR has itself been amended so that the Practice Direction now also enables what is in effect a Special Disclosure Order to be made in appropriate circumstances.

So at the end of the day disclosure is expensive.  It has got more expensive with the photocopier; it has got even more expensive with the word processor; and, my God, it is going to get even more complicated and expensive with e-mail and electronic disclosure, though even then the Commercial Court took a lead in trying to give some guidance about how to contain that with Mr Justice Cresswell's working party at the end of 2004.

I conducted a little straw pole of solicitors of in-house insurance lawyers to see what they would say were the pros and cons of how things have changed under Wolf.  Not surprisingly, there were 101 different answers to the question I asked, but the one thing on which I think everyone was agreed is that the Civil Procedure Rules have not reduced the cost of litigation at all.  The most they have done is to alter the balance of where those costs are incurred.  Speaking for myself, however, it may well be that that is an inevitable concomitant of having what at the end of the day is a thorough, fair system.

Now, I started with a turkey, so I am going to finish with one.  That is the suggestion which has been raised recently that the system has been exposed as so obviously flawed by The Three Rivers case that we need fundamentally to look at whether or not we can afford an adversarial system, as opposed to thinking of something more continental which is more economical.  The Governor of the Bank of England had a point when you look at the basic facts.  The case took thirteen years to resolve and involved three trips to the House of Lords.  The trial lasted 256 days before it collapsed, with a total cost of some £100 million. 

I want to conclude -- I cannot begin to spend any more time giving the 101 reasons why that is not the end of the analysis; in fact it is not even the start of the analysis.  What I do want to suggest, however, is simply this.  To judge the English legal system as being too expensive by pointing to the BCCI case (The Three Rivers case) is a bit like saying: "We should not have New Year celebrations because the Dome was expensive".  

One cannot help thinking at the end of the day that the BCCI case was a case that the Commercial Court did not even want foisted upon it.  But maybe for understandable reasons it was.  Remember it was nine years ago that Mr Justice Clarke, at first instance, struck the case out for having no cause of action and being an abuse of process.  That was a decision that eight years ago was upheld by the Court of Appeal by a majority.  In fact, when it then went to the House of Lords it was reversed simply by a bare majority the end result being that of the nine judges that determined whether or not the BCCI case should even go forward, five -- the majority -- said, "No".  The House of Lords, however, said "Yes".  One cannot help thinking that really as an understandable wish not to be seen to do anything to cover up what were very serious allegations supported by a very eminent team of counsel, they allowed the case to go forward -- and the rest is history.  But the one thing I do suggest is that one cannot begin to judge the pros and cons of the English commercial legal system by reference to that one case and its consequences. Thank you very much.

MR REG BROWN:  Well, I might not have been one of Ian Hunter's wing men, but I was delighted to work with Stephen on a case recently which I think a wise choice of expert helped to an extent.  Well done.  We now move to Rob Hammesfahr, a lawyer turned insurance practitioner.  Rob is going to make some homely comments: talk about English lawyers versus American lawyers -- that should be fun -- and the role of the Bar in the US and the UK.

MR ROBERT HAMMESFAHR:  Mr Chairman, ladies and gentlemen, I was taught, as most American lawyers were in law school, in a room not unlike this.  If you went to a major American law school, you probably had English Property as your first course for one solid year.  You got to spend a lifetime knowing about the rule of perpetuity -- the mother of anomalies of the law over here.

My comments are going to be from my new perspective.  I spent about 28 years in America as a reinsurance lawyer.  I started in the seventies doing large risks that were placed in Lloyd's Market, representing Lloyd's and British companies.  I then got involved in reinsurance.  But in the eighties in the United States there weren't many reinsurance disputes.  If you went to a reinsurance company -- and our company, Swiss Reinsurance Company, just bought a company that was at one time called Kemper(?) Re -- that was the seventh biggest US reinsurance company.  I was there in 1984 and at that time for the past ten years they had not had a single reinsurance dispute.  As I survey reinsurance disputes from my new position at Swiss Re, as the global head of reinsurance claims, one thing that is striking is that reinsurance disputes are not common in Asia; they are not common on the continent; they are really common in England; they are pretty common in Bermuda.  In America they are not only common, they are growing but they are also in the courts a lot because a lot of American companies have decided they do not want to have reinsurance arbitration clauses, they would prefer to litigate.

I am going to speak to you about my personal views -- my personal views as opposed to my company's vies.  First, I have to do that; but also I wrote a number of books in American law on punitive damages because I was interested in the large risks over here.  Punitive damages go back to the early stages of English law.  I tried with an amicus to convince the US Supreme Court they should look at the standards that were used in the courts over here.  I have written a book on reinsurance law -- a series of books on them.  One thing is very striking.  If you read American reinsurance law, how often do they cite and follow UK reinsurance law?  I would suggest to you the proposition is that they do not.  If you were ever going to do an arbitration in the United States and you were before an Arbitration Panel of American Arbitrators and you cite English law, I suspect you will find that it will not be listened to.

Now, I am not suggesting that it should not be listened to.  I am quite contrary in that view.  When I talked to my Chief Claims Officer he said: "What is great about English law is the quality of representation, yes.  The courts -- there is a Commercial Court; distinguished jurors spend time with the cases and there is a huge body of law.  So from that vantage point there is predictability, there is contract certainty."  

But of course the US system has gone exactly the opposite way.  The US system does not have certainty of contract in terms of rules of construction.  In fact, what I was taught in a room much like this -- what I was told was that we should abandon traditional contract principles in the United States and we should look to reasonable expectations of the parties in terms of performance.  When you look at the US, one thing that immediately jumps out at you is the training and background of the lawyers is quite different from law firm to law firm, from State to State.  The courts of different.  You are basically arguing before fifty state courts.  Every state has got different counties.  These are generally going into State Courts and Federal Courts.  So you have got a very different jurisprudence and a very different court system, and that is resolved in the fact that there is a huge transatlantic divide right now in reinsurance law.  

In the United States follow fortunes has a different interpretation than it does in the UK.  It is very cedant oriented; it is very result oriented.  Why is that?  Because in the United States basically as a purchaser of reinsurance, as a market that wants to purchase reinsurance, they are looking for performance and reinsurance.  As I said, my book in 2004 -- my tenth anniversary -- that is the issue of 2001 in going forward.  In the 21st century it is going to be reinsurance performance.  There is tremendous demand for reinsurance, but there has got to be performance, and performance in a predictable fashion that the capital markets can understand.  I think that is going to be one of the challenges to whether English law is going to support or hinder the London Insurance Market -- or indeed a company like my own company, Swiss Reinsurance Company.  I think it is going to go to whether there is understandable and whether there will be support in the United States and other countries for adopting UK arbitration clauses.  Right now I did a presentation -- a seminar.  I had two American lawyers and a very prominent UK solicitor.  The Americans all went through why, tragically, the law has become unappealing to much of corporate America and the UK lawyer pointed out that if those cases had been brought in the UK, those cases would not have proceeded in the main.  The reality though, he said, in that context, that that is why US purchasers of reinsurance should be willing to adopt UK arbitration clauses.  But the reality is that UK arbitration clauses are not widely acceptable in corporate America.  That is the way it is, and I am sorry to say it in a way, because I prefer  -- I think my company would prefer -- to have UK arbitration clauses.

I think you also have to look at the scheme of arrangements.  I think you have to look at some of the exact issues that were mentioned in a previous talk -- the size of the court.  The quality of the courts are fantastic, but at the same time we have to look at some of the discovery proceedings.  There is not the open pre-trial discovery, taking depositions.  You do not have in the UK what we have in the US, the sporting theory of filing law suits in the United States, which is something that is of great interest to the Bar.  I think also if you look at the role of the UK Bar and the US Bar -- and I think it is probably hard for me to comment on the UK Bar, except for the years I've worked over here -- but the US Bar has tremendously profited from contingency fees.  The tobacco litigation -- all the litigations have made the US Bar extremely wealthy.  They are basically conducting litigation as industrial bankers.  They are funding the litigation, they are pursuing the litigation and they are doing this for their own profit.  I think the London Market has suffered from that, as have many of the reinsurers in Europe -- as well as many of the insurance companies in the US.

I think the US Bar now judges themselves by compensation of US Executives.  I think that is also raising the Bar in terms of compensation levels.  So I think in my mind one of the challenges of the UK Bar is really to align their interest with their clients.  I think the hourly fee system -- and one of the challenges and one of the things I have been asked to put up provocatively is: How can the UK Bar have a system other than the rate-based system, the hourly fee system, so that there would be more of a challenge to contest and to be effective versus the US Bar, where we have adversaries -- I would argue mutual adversaries in many cases -- to the Corporate America, to the global companies that might want to relocate to London because of the capital markets here?  How can their interests be protected with the current hour system?  Of course there has been mention of the case that went on for thirteen years.  I think the Fast Food Nation mentions the fact that in the US corporations are used to being sued as opposed to suing, but also the expense of a UK arbitration versus an American arbitration, in my experience is approximately five to ten times as much as US arbitration. 

So again I think my view is that UK law both supports and hinders the London Insurance Market.  I do not come down one way or the other.  I think it is a pretty close call right now, but one thing that is clear is that many US companies are not willing -- they are willing to place the business in the London Market.  They admire the innovation.  They need the support of the London Market, but what they are not willing to accept is UK arbitration provisions.  So perhaps this debate will sponsor and will support perhaps some changes in that.  Thank you.

LORD JUSTICE THOMAS:  Thank you very much.  Can we continue our look from outside, after that very interesting and, I hope provocative talk, by Simon Alroe finishing off with a contribution from across another larger ocean.

MR SIMON ALROE:  Thank you, Mr Chairman.  I did, as the only Australian speaker, wonder if I would feel more comfortable speaking from the dock, but I will try to do my best from here.  

Mr Chairman, I have been invited to provide an Australian perspective on this interesting question this evening and I hope that you will agree with me at the end of my quick discussion that the Australian law is a support rather than a hindrance to the London Insurance Market.

The last twenty years or so in Australia has seen some fairly radical legislative reforms and I am just going to talk about a few of them this evening.  These legislative reforms have been rather remarkable in the rapidness with which they have been introduced and the consistency against the various states and the federal jurisdiction.  You have to remember that this was a set of states which in the nineteenth century introduced different side railway gauges so that you had to stop at each state line and change trains.  So actually to get together sufficiently to introduce some fairly consistent tort reform was a pretty interesting and major exercise, and something of a success.

The three areas I wanted quickly to cover this evening are the torn reform area, the Insurance Contracts Acts and the other legislative reforms which go to financial services and what we call the CLEFR, which is the Corporation Law Economic Reform Package.  

Just a very quick story.  Australian golf course get particularly dry at this time of year as we come into summer -- at least in our summer.  One particular Australian golfer went out to play one day and was injured on the golf course -- not, as you would think, by another golfer's golf ball.  What actually happened was that because it was a particularly dry morning, the sprinklers came on and he spun around when he heard the sprinkler and received a whiplash injury.  He actually sued the golf course for that injury.  That was a claim which we handled, and that was a real example of the sort of personal injury claim that we are beginning to see come through in Australia.

Queensland, for example, where I came from, had become the second hottest spot for personal injury litigation than California, which is saying something.  So something really needed to be done.  So the reforms which were introduced really knocked out a lot of these smaller type claims -- personal injury claims -- which we were seeing being brought.  Insurers, I think, found that as a result of that there has been a significant reduction in claims activity on the public liability book in Australia.  A lot of the personal injury lawyers are not reinventing themselves.  I had to do some research for another topic and I discovered that when they introduced some changes to the conveyancing legislation in Australia, solicitors went out of the conveyancing industry and they reinvented themselves as personal injury lawyers.  They now seem to be reinventing themselves as professional indemnity lawyers.  Once further changes come in, I am not sure what they are going to reinvent themselves as after being professional indemnity lawyers.  Perhaps they will have to go to the consultancy graveyard.  I cannot see what else is left.

So far as the Insurance Contracts Act is concerned, I think that is perceived outside of Australia as being a very consumer-based piece of legislation, and it is in fact a fairly consumer-based legislation.  But I think it is something of a bogeyman for insurers when it need not be.  There are two sections of it which I wanted quickly to talk about.  One is the area of good faith, and the other is in relation to forgiveness or the curing of late notifications under claims made policies.

So far as good faith is concerned, that is actually enshrined in statute by the Insurance Contracts Act, sections 13 and 14.  So it applies in Australia not only in relation to proposals for cover, but throughout the insurance contract itself.  Insurers, I think, see that as something of a stick which insureds might use to beat them with when it comes to disputing claims.  The reality though has been that in Australia we have not seen a lot of cases in which there have been decisions against insurers for questions of bad faith and in most cases -- certainly in my experience -- insurers are more concerned about their brand issues and the fact that they might be seen to be denying claims in the market place than the reality that they might actually receive a judgment against them on a bad faith issue.  So, as I say, the cases on that have actually been relatively limited.

So far as sections 54 and 40 of the Insurance Contracts Act are concerned, these are the sections which in Australia apply to allow insurers to give late notifications of claims and effects of prevent insurers from denying claims where there is a late notification, unless they can establish some form of prejudice.  Now, they are currently under review, and subsequent to the HIH collapse, which you may know was probably the most substantial Australian insurance -- something like 30% of the insurance in Australia was underwritten by HIH.  There were some advocates who said there should be changes to the Insurance Contracts Act so that they should not allow insurers to bring claims outside of the policy period.  What was effectively happening, it was argued by the insurers that long-term business was being extended into very, very long-term business so that you might have had a policy written in the year 2000, for example, but the claimant coming through to the year 2004 and the insured being able that, irrespective of the fact that they knew of the circumstance but did not disclose it to the insurer they could rely on the Act to say, "Well, I didn't know about that", and the Act would forgive them for that.  The changes which are being introduces and which are now on the blackboard will change sections 54 and 40 of the Insurance Contracts Act so that instead of those applying to claims made policies, section 54 will not apply to claims made policies, and what will be introduced instead is a 45 day extended period which insureds can notify circumstances or claims after the policy period ends.

We have heard something of the theme of certainty in contract coming through tonight, and I think that is one of the things that insurers are looking to these changes to introduce so that they can get back to a situation that when they write a claims made notified policy, it is in effect policy of that kind rather than an occurrence based policy, which is what section 54 was really beginning to introduce as a concept into our insurance law.

I also mentioned the other reforms which have been introduced into the financial services' area.  I do not intend to detail these at great length tonight, other than to say that they have made insurers much more careful about ensuring that they have proper reserves in place, that there is sufficient capital available for investment and that there is full disclosure of the nature of policies to their clients' insureds.  I did speak to one insurance broker who told me that after the introduction of the legislation, when there is an obligation now to put into any insurance policy a fairly significant preamble explaining the nature of the policy, that on the third page following the legislation -- and it took that long to explain the policy, he inserted a clause that said to the clients: "You will receive a free bottle of wine if you actually agree to this part of the policy" -- and so far, out of hundreds of clients, no one has actually collected.

The reality is though I think that in Australia things are good.  The resources sector is booming.  It is a bit of a tiger economy and is doing very well.  My own suspicion is that so far as the insurance industry's ability to generate profits and the London Market's ability to be successful there, it is less of a factor of the Australian law than the fact that their environment has meant that there has been a great deal of interest in the Australian Insurance Market.  There has been a lot of entry by new players and as a result of that a lot of competition for business so that if anything I think the thing that hinders the London Insurance Market more than anything in Australia is not the Australian law, but the competition of their fellow insurers and I think that is likely to continue until we have a change in the environment.  What is of concern thought now, I think, is that we are beginning to see price-cutting to the extent that there  is a concern that we may go back to the days when insurers are writing business at such low levels that the reality is that they are not sufficiently reserving for the claims that may come through in the future.

Mr Chairman, thank you for the opportunity to speak here this evening.  I hope I have gone some way to demonstrating that at least so far as the Australian insurance law is concerned, it is certainly not a hindrance to the London Insurance Market.

LORD JUSTICE THOMAS:  Thank you very much.

MR REG BROWN:  Well, as a half-Australian to a full-Australian, well done mate.  Ladies and gentlemen, it is now your turn.  We have done all the hard work up here.  This is a debate, so if anyone wants to get up and make a comment, ask questions, the speakers are still here.  They have not disappeared yet.  So off you go.

LORD JUSTICE THOMAS:  Surely no one is daunted by this great court?  It is the first time I have ever sat here and found that no one has anything to say.  

MR REG BROWN:  I am going to start nominating people to ask questions.  

UNIDENTIFIED SPEAKER:  I want to ask Stephen Moriarty a question.  He put the matter very, very well.  When you referred to the BCCI case, when you have a trial that carries on for that long, who after all controls the trial in the end?  Not the judge, not the barristers, not the solicitors -- could it not be the client?  Mr George had a lot to say about the courts, but does not the client have some responsibility?  What do you think about that?

MR MORIARTY:  Yes, but if you think of Mr Justice Tomlinson's judgment, one is left with the overwhelming feeling that as far as the Bank of England is concerned, you can well understand why the allegation is being made that fourteen Bank of England employees have committed dishonest acts and would be breaking the law and then conspiring to cover up a breach of the law.  You cannot treat that as a sort of ordinary commercial action, but, on the other hand, faced with liquidators who thought that by carrying on and embarrassing them and having their PI people who were running the line and they people not prepared to negotiate, they can expect some problem.  That is a very, very unusual situation where you have a case so totally and politically charged by that and with deep pockets on both sides.  That is one of the many reasons why it is so wholly exceptional that I think it is most unfair to judge a legal system by that grotesque one example.

UNIDENTIFIED SPEAKER:  I have got a question for Ian Hunter and John Lockey.  I was especially interested in your comment that you would like some sort of feedback when you are an arbitrator in terms of some sort of precedent system.  Now, I was wondering quite how you envisaged that working given that certainly a lot of ad hoc arbitrations are confidential in nature.  So other than seeing you at a cocktail party and saying, "Well done, you ruled in my favour", or, "Goodness me, how on earth did you do that?", how, in real terms do we envisage that sort of thing working because I think it is an important point in terms of getting some sort of precedent database going?

MR HUNTER QC:  Can I respond to that?  You have misunderstood my point.   I wasn't talking about precedent, I was talking about feedback where one party, or perhaps both, really does not feel that something has been dealt with as it should have been -- perhaps an interlocutory issue being allowed to fester for two or three months when it should have been got rid of very quickly.  That's what I was thinking of.  The question of precedent is a very difficult one.  I actually do not believe that these things should be made public because the whole beauty about the question is that the dirty linen can be washed privately and that matters I think in many ways.  It certainly matters in the minds of many of the clients.  The trouble with the point more often is the difficult issue of confidentiality in arbitration is that in insurance people tend to know what has happened.  They tend to know that X has been suing Y and that Y won.  They do not know the details.  Things usually get related in pubs on a Friday night between brokers, except on one occasion -- a famous occasion which Lord Justice Thomas may know about -- where I chaired a panel which made an award on what turned out to be quite important issues affecting other cases and within a month that award had been published by a firm in Miami that was charging to get a copy of the award, and many people did apparently.  It certainly wasn't leaked by the tribunal.

MISS EMILY BOURNE:  Emily Bourne, DLA Piper.  I have got a question for Robert Purves of the FSA.  The move towards the principal based approached, which is much older, was that in your game -- or the FSA's -- game plan from the start or did they just get their fingers burnt with the prescriptive approach?

MR ROBERT PURVES:  Well, typically for a lawyer, yes and no.  Yes because, as was pointed out, the eleven principles for business (including the uncomfortable eleventh) were in the FSA's handbook from the outset, so I think we almost recognised that we needed, on top of whatever prescription you were going to provide, to have a framework of principles to which you cold refer when the prescription did not get you to where you need to be.  I think we have been pushed away from the degree of reliance on principles that we now think is appropriate in part because we ended up creating a rule book by amalgamating the rue books of the existing ten regulators -- the previous ten regulators -- and we have now created a thing that is 5,000 pages.  It's taller than I am if you stack it end on end.  So, yes, we have had our fingers burnt in that sense by prescription and we find that prescription does not always deliver the right outcome.  Prescription, in our view, tends to divert people's attention from the outcome that is really wanted and focuses attention on minute questions of interpretation.  It can drive away from producing the right regulatory outcome in favour of arguments about points of detail.  So, yes, the move to overt principal based regulation is in part by driven by we think it is the right thing and that's where we started, and part driven by the problems that we've experienced with prescriptive regulation.  That's not to say there doesn't continue to be a degree of prescriptive regulation.  There has to be.  A lot of what we do requires detailed rules put into the prudential area in which I work.  There are other areas where one cannot avoid a degree of prescription and although Europe professes to espouse principal based regulations, so far more is more rather than less is more.  So there are always going to be areas where we have to be prosecutive.

LORD JUSTICE THOMAS:  John, did you want to add anything to that?

MR JOHN POWELL QC:  I would only add this.  I was thinking immediately of the provision in the Act which create causes of action by reference to rules and that would point away from making out the principal approach because if you are going to create a cause of action based on essentially a breach of the rules, you have got to have the rules being very precise.  Otherwise there would be huge uncertainty.  There is difficulty within the Act itself because of the definition of what is the rule and what attaches to a particular provision which creates causes of action for breach of the rules.  So I am not sure whether the problem is solved by going down the principal approach.  That said, I do think that evolution, if there had been evolution, are principles.  It is very important indeed because it is the start of the point in moving into the regulatory regime.

MR TONY DEMPSTER:  Tony Dempster from Herbert Smith.  Just going back to the title of the debate, I just wonder, having heard the presentations, whether there is a degree of complacency setting in.  If you look at English law we still do not have a statute governing English contract law, apart from something called the Marine Insurance Act, which dates back to the beginning of last century and I have to tell my clients also determines disputes relating to non-reinsurance claims.  We are in the position that we have a regulator now which is struggling to get insurance companies to ensure they issue policies before they go on risk  -- a sort of contract certainty -- and we are in a position now where the influence and power of the UK insurers is subsiding and we are beginning to be dominated by European and US insurers.  I wonder if any of the speakers would like to address the point from that perspective?

MR ROBERT PURVES:  Yes, I think from the perspective of regulation and contract certainty, to be blunt, the lack of contract certainty is a problem that the insurance industry has got itself into, and I think it is a reasonable approach for the regulator to say that in this case we have a strong preference to stay our hand and not to make more regulation.  The experience is, as I said, prescriptive regulation is apposite for particular cases, but difficult to apply to the general.  So I think it is a reasonable approach for the regulator to stay its hand and I don't think so far we're struggling with it.  So far we've done pretty well actually.  We've encouraged the industry to come up with a solution and so far they are on track.  I would say that my caution to that would be I think the industry has done the easy part in agreeing what contract certainty is.  They have yet to do the difficult part in making it happen.  So we'll see where we come out.

MR REG BROWN:  A comment from me, if I may.  I have always thought contract certainty was my job as an underwriter in negotiating with the broker and between us it was our job to make sure that our client was properly served with a contract which was certain.  Whether I was leaving it in a subscription market or whether I was just writing it 100%, I always felt that was my job.  I don't see contract certainty as a regulatory issue.  To my mind it is a no brainer.  It is a commercial necessity and why we haven't got round to it before I think is because the people in the market have not seen it as their job and have not been properly trained to achieve that objective.  There are too many people around in the market who couldn't write a policy to save their lives and that is their job.  Now, isn't that shameful?  So, education, training, training, training.

UNIDENTIFIED SPEAKER:  I must say, I have never seen the absence of statutory enactment on contract law, it's never been a problem that I have ever faced.  Indeed, I suspect if you made a general contract law by way of statute it might well be an impediment.  The other thing I find on contract certainty quite amazing is that even in this day and age -- three years ago I remember having a case where the main factual dispute was who said what to whom in 1979.  That is preposterous -- absolutely preposterous.  Nobody could remember if it was in writing or it wasn't in writing.  How on earth can one decide an issue like that?  It still happens.  There must be some better way of doing it.

MR JONATHAN DAVIES:  Jonathan Davies, Reynolds Porter Chamberlain.  John Powell was fairly critical of the ombudsman system.  I wonder if actually looking at our question, the position is that there are now in fact two entirely different systems of English insurance law when actually what has happened is that because English insurance law as practised in this building is relatively insurer friendly, the ombudsman system has had to develop and perhaps we should be thankful that that has developed only in the consumer field and if it had not we might have had an Insurance Contracts Act in Australia here affecting also all other types of insurance, including commercial insurance.

LORD JUSTICE THOMAS:  Any observation in reply, John?

MR JOHN POWELL QC:  Not really on that one.  There are two systems now on law, especially in the regulatory field.  The cases that go in front of the ombudsman and the few -- relatively few -- cases in the regulatory field or domestic liability field which get before the court, my experience in this field is that a huge number mediate and get settled that way, and that for many reasons, not least, especially for claims against sellers of our domestic products and insurance products, they are too concerned with the reputation or risk and are therefore not prepared to fight for them.  

GEOFFREY LLOYD:  I am obliged to our friend from Herbert Smith who didn't actually come back to the essence of this.  The proposition on the paper is: Does English law support or hinder the London Insurance Market?  I couldn't help reflecting, like him, that there was an enormous degree of complacency amongst all the speakers.  Can I just remind the gathering that the British Insurance Law Association has just produced a report which is presently under deep consideration by the Law Commission and I was privileged to be a member of that Committee.  Now, the proposition is does English law support or hinder the London Insurance Market?  The answer seems to be in this debate today that yes, it does, because it is very much in the interests of underwriters and the insurance companies.  Our reports clearly set out serious misgivings which we have about the way some insurance companies and underwriters behave and I commend that report once again to the gathering here because there are lots of things in that which do need enacting and you may say, well that is not in the interests of underwriters and insurance companies.  I suggest that if the various suggestions we made in that report are implemented, the London Insurance Market, Chairman, will be a healthier place.

LORD JUSTICE THOMAS:  Can I take up that point because one point that was raised is the very antiquity of the Marine Insurance Act, which is now in its 100th or 101st year is actually (a) by the fact it is called the Marine Insurance Act and (b) the fact that it is so old and deals with a number of matters that no longer exist, is seen as an impediment.  Is there general support for what BILA put forward and what the Law Commission is now examining?  Or are there people against it?  What are the views?

UNIDENTIFIED SPEAKER:  Support, sir.

LORD JUSTICE THOMAS:  Is there anyone against it?  Colin?

MR COLIN CROLY:  I will comment because I think what we are talking about is whether the law helps the London Market by certainty.  Without doubt, when we start changing long-established laws and cases you bring uncertainty.  I think the market is very, very aware that you get that uncertainty and what it can cost and that concerns me.  It is great for lawyers.  We will have a field day with it.  You only have to look at the Arbitration Act, well drafted in 1996, very precise -- and Rob Merkin did an exercise with me on this some time back -- looking at the cases and the tremendous increase after 1996 of cases that came to the court dealing with the interpretation of that Act compared with cases dealing with interpretation of the prior Acts.  I can't remember the exact figures, but it was something like from three a year up to nearly 100 a year, and that is what happens, I fear, with a lot of new legislation.  So when I talk to the market, the English market is helped, I believe, by English insurance law at present.  They like the certainty and if you change too much you bring uncertainty.  That is not to say you should not always re-assess and have a look, but you do need to be cautious -- and of course I am arguing against my own self interest.

LORD JUSTICE THOMAS:  Does anyone want to reply?  Do you want to reply about the Arbitration Act because my impression is that it has now very much settled down and you get very much less litigation about it.  Did you want to reply on that point?

STEPHEN MORIARTY QC:  I think it has settled down, but I think there are still some tremendous problems that need resolving and I think, for example, the approach that the Commercial Court took towards challenges of jurisdiction where, in effect, we know that arbitrators have a prima facie right to determine the jurisdiction, but one side or the other decides to appeal against that, you have in effect a complete re-hearing, has turned out to be an absolute disaster, and I think that is something that the Court of Appeal really does need to look at very quickly and, hopefully, reverse the present trend of all the cases.

ROBERT PURVES:  Just to make a regulator's perspective about the reform of insurance law, I suppose my opening comment would be that from the regulatory perspective insurance law -- the substantive law of insurance has the capacity to raise regulatory issues, for example, we change the circumstances under which insurers of Lloyd's cover might change the potential risk to which they are exposed that the capitals require, but in general reform of the substantive law of insurance probably does not have too much impact in the regulatory sphere, but my feeling on the proposition that we should reform English insurance law because as it stands it is a hindrance, for example to the consumer market, is this.  I think we should contemplate performing insurance law, but only if we are satisfied that overall we an deliver a net simplification of the law, making the law more straightforward, and we should be cautious when thinking about which direction we want insurance law to go on the reform because it seems to me that there is an issue which people don't talk about it much.  There's a lot of work going on in various places in Europe about European insurance law codes for single European insurance contract law.  I think we are to some extent at risk of having someone else's reform of  insurance law imposed on us unless we take the opportunity to think about how we might systematise English insurance law and where necessary, and where appropriate, moving closer to some of the European law principles.  As I've said, that is a regulatory perspective and substantive insurance law doesn't cover us very much, but we do see a lot of what is going on in Europe, and, frankly, from the insurance contract lawyer's perspective some of it is pretty scary.

LORD JUSTICE THOMAS:  I think probably one final contribution?  Yes.

UNIDENTIFIED SPEAKER:  It is only a short contribution, whilst taking on board Mr Croly's points about the advantages of stability.  As one who has been in the insurance business for over 40 years, there is an enormous pride in the strengths of insurance and its worldwide success founded in this country.  I certainly view with alarm the possibility of that being eroded by other markets moving faster than us.  This is very dangerous.  At the end of the day we have to be commercial, and I think we have done the right thing.  Serious concerns have been raised about the fundamental operation of the 1906 Act.  We are right to review it.  That is the only contribution I wanted to make.

MR REG BROWN:  I think my Senior Chairman is going to say thank you.  I would just like to explain that when I joined Lloyd's many years ago, they quite rightly warned me that I was liable for my losses, down to my last set of cufflinks.  What they did not tell me was that they would want the shirt sleeves as well.

LORD JUSTICE THOMAS:  Can I, first of all, thank the speakers tremendously for the time they have given up to prepare what were succinct addresses.  Sitting here I am always conscious of the fact that it takes a long time to make a number of points in a short way.  The range of subject we have covered has been immense and I think it is important to look at some of the points made.  I think one of the really important things, for example, is the iterative processes and one thing I can say, because I really have no interest in it, is the question of costs, which I notice was a delicate subject which no one really went on, apart from the one comment that how much more expensive London was than New York.  That is the range of what we have covered, from principle to money.  What I would therefore like to do is to thank them all for their very elegant contributions and thank them all on your behalf for that.

I would also like to thank Jacquetta Castle and John Lockey for the tremendous amount of work they have done in organising this, putting it all together, and to Julian Harris in making certain that everything worked properly.

The staff here have been very good, with Doug Noon and his team getting it all ready.  

Thank you all very much indeed for coming.  The last thing I would say is: Please come to the Annual General Meeting on 15 September.  Thank you all very much, and in particular thanks to the speakers for a tremendous evening.






